SETTLEMENT AND RELEASE AGREEMENT

I. PARTIES: The Partics to this Settlement and Release Agreement (" Agreement")
are Plaintift Jose Diaz ("Plaintiff™), City of San Fernando. San Fernando Police Department, and
Officer Marshall Mack (“Defendants™). Plaintiff and Defendants are referred to collectively as
"the Parties."

2. RECITALS: This Agreement is made with reference to the following facts:

2.1 Certain disputes and controversies have arisen between Plaintift and
Defendants concerning Plaintiff’s arrest on November 4, 2007 (“incident™).

2.2 Such disputes and controversies include. but are not limited to, the claims,
demands. and causes of action set forth in Jose Diaz v. City of Sun Fernando, et al.. Los Angeles
Superior Court Case No. PC044139.

23 It 1s the intention of the Parties hereto to settle and dispose of. fully and
completely, all of the claims. demands and causes of action at issue in the civil action more fully
described above at Paragraph 2.2, including Plaintiff's claims for personal injuries, as well as
any and all claims. demands or causes of action heretofore or hereatter arising out of or in any
way connected with the incident.

3. SETTLEMENT:

w
B
"

Consideration and Release:

a. City of San Fernando shall pay Plaintiff forty-three thousand five-hundred dollars
($43.500.00). Payment shall be made in two installments. The first installment of
twenty-one-thousand-seven-hundred-fifty dollars ($21,750.00) shall be paid immediately
upon exccution of this agreement. The second installment ot twenty-one-thousand-
seven-hundred-{ifty dollars ($21,750.00) shall be paid on or before January 1., 2011. City
of San ernando may. at its option. make said second payment after January 1, 2011. but
such payment shall incur interest ten-percent (10% ) annual percentage rate interest
compounded monthly from the date October 1, 2010. In no event, shall said payment be
madc after I'ebruary 1, 2011.

b. Defendants will provide all support necessary for Plaintif! to obtain his relief pursuant to
Penal Code section 851.8. This includes. but is not limited to a form petition; if a form
petition is deemed insufficient by the Court. a letter that shall state that they “support a
court order granting Mr. Diaz’s petition pursuant 1o Penal Code section 851.8.7 and that it
is their opinion that “Mr. Diaz has satisfied the requirements for relief pursuant to Penal
Code section 851.8.” Such written support shall not contain any language contradicting
said statement nor otherwise undermine or place in jeopardy Plaintiff"s petition(s) for a
factual finding of innocence.

C. San Fernando Police Department will distribute to each of its” officers and implement the

Training Bulletin attached hereto as Exhibit A. as policy. into its annual officer training

program.
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d. The Chief of Police will meet with Plaintiff and his counsel to formally discuss the above
entitled matter and the Training Bulletin attached hereto as Exhibit A.

In exchange for Defendants’ performance with items a through d of this subdivision. Plaintiff
promises and agrees to hercby release. remise, and forever discharge Defendants, their agents,
employces, representatives, officers. directors, divisions, subsidiaries, affiliates, assigns,
suceessors in interest, shareholders, attorneys. insurers, and adjusters from any and all liability
for any damages and losscs pertaining to the incident, and which form the basis for the action
described in Paragraph 2.2 above, including PlaintifT’s claims for personal injuries. and any and
all claims, demands. or causes of action heretofore or hereafter arising out of, connected with. or
in any way incidental to the incident.

3.2 Dismissal: Also in exchange for Defendants’ consideration, Plaintiff
promises and agrees to dismiss with prejudice his Complaint against all Defendants as referenced
in Paragraph 2.2 above,

3.3 Legal Fees and Costs: The Parties to this Agreement agree that this
payment includes Plaintiff’s legal fees and other expenses relating to the litigation of the civil
action more fully described at Paragraph 2.2.

4. RELEASE; WAIVER OF CIVIL CODE SECTION 1542: The Parties
acknowledge and agree that it is their intention that this Agreement shall be cffective as a full
and [inal settlement of, and as a bar to, each and every claim. demand. and cause of action in any
way relating to incident. The Parties further acknowledge that they are aware that they may,
aficr the signing of this Agreement, discover facts different from or in addition to the facts that
they now know or believe (o be true with respect to the incident, the civil action described in
Paragraph 2.2. and this Agreement, but that it is nevertheless their intention to fully. finally.
absolutely and forever settle any and all claims, disputes and differences between the Parties.

In furtherance of this intention. Plaintiff expressly. knowingly and voluntarily waives any
and all rights and benefits conterred upon him by the provisions of California Civil Code section
1542, which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS

WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT
TO EXIST IN HIS FAVOR AT THE TIME OF EXECUTING

THE RELEASE, WHICH [F KNOWN BY HIM MUST HAVE
MATERIALLY AFTECTED HIS SETTLEMENT WITH THE
DEBTOR.

5. SATISFACTION OF LIENS: AGREEMENT TO HOLD DEFENDANTS
HARMLESS FROM LIABILITY FOR LIENS: Plaintiff agrees to be responsible for
satistying any and all liens, including. but not limited to. attorney liens, hospital liens, medical
liens, Medicare liens and State Disability liens arising out of the incident, and the civil action
more fully described at Paragraph 2.2. Plaintiff further agrees to indemnify and hold harmless
Defendants from any and all lability for losses, damages, attorneys’ fees. and other costs and
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expense relating to any lien or other such claim arising out of or in any connected with the
incident.

6. REPRESENTATIONS AND WARRANTIES: Each of the Parties to this
Agreement represents and warrants to, and agrees with, each other Party hereto as follows:

6.1  No Party (nor any officer, agent, employee, representative, insurer, or
attorney of or for any Party) has made any statement or representation to any other Party
regarding any fact relied upon in entering into this Agreement, and each Party does not rely upon
any statement, representation, or promise of any other Party (or of any officer. agent. partner,
employee. representative. insurer, or attorney lor any other Party) in executing this Agreement.
or in making the settlement provided for herein, excepr as expressly stated in this Agreement.

6.2 Each Party to this Agreement has made such investigation of the facts
pertaining to this settlement and this Agreement. and of all the matters pertaining thereto, as he/it
deems neceessary.

6.3 Fach Party is aware that he/it may hereatter discover claims or facts in
addition to or different from those she/it now knows or believes to be true with respect to any
matter. Nevertheless, it is the intention of the Parties to fully, finally and forever settle and
release all matters, and all claims relative thereto, which do now exist, may exist, or heretofore
have existed in regard to the incident. including Plaintiff’s claims for personal injuries arising
therefrom. In furtherance of such intention. the release given herein shall be and remain in effect
as a full and complete release of all such matters notwithstanding the discovery or existence of
any additional or different claims or facts relative thereto.

6.4  Fach Party has had the opportunity to seek independent legal advice from
his/its attorney(s) with respect to the advisability of making the settlement provided for herein.
with respect to the advisability of executing this Agreement. and with respect to the meaning of
California Civil Code section 1542,

7. MISCELLANEOUS:

7.1 This Agreement shall be deemed to have been executed and delivered
within the State of California. and the rights and obligations of the Parties hereto shall be
construed and enforced in accordance with, and governed by. the laws of the State of California,
without regard to choice of law rules. In the event of any later claims or litigation relating to the
incident, the matter described in Paragraph 2.2. or the interpretation or enforcement of this
Agreement, jurisdiction will be exclusively within the State of California.

7.2 This Agreement is the entire Agreement between the Parties with respect
to the subject matter hereof and supersedes all prior and contemporaneous oral and written
agrecments and discussions. This Agreement may be amended and/or modified only by a
writlen agreement executed by all Parties to this Agreement.

7.3 In the event of litigation or arbitration relating to this Agreement. the
prevailing Party shall be entitled to recover reasonable attorneys' fees and costs.
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7.4 Inthe event that any portion of this Agreement is adjudged to be void or
unenforceable by a court of conipetent jurisdiction, the ssme shall be severable from the
remainder of the Agreement.

7.5  This Agrrement is binding upon and shall inure to the benefit of the
Parties hereto, their respective zgents, employees, representatives, partners, officers, directors.
divisions, subsidiaries, affiliates, assigns, heirs, successors in interest. shareholders, attorneys,
insurers, and adjusters.

7.6 Each tern( of this Agreement is contractual and not merely a recitai. Each
Party has cooperated in the drafing and preparation of this Agreement. Hence, in any
construction to be made of this Agreement, the same shall not be construed against any Party.

7.7 This Agreement may be executed in counterparts. and when each Party
has signed and delivered at leas one such counterpart, each counterpart shall be deemed an
original, and, when taken togetter with other signed counterparts. shall constitute one
Agreement. which shall be binding upon and effective as to all Parties.

78 A signed copy of this Agreement transmitted by facsimile machine will
have the same force and effect 5 an original signature.

7.9 This Agreement consists of four (4) pages, and is made and entered into
on the dates indicated below.

7.10  Each of the undersigned representatives of each party certify under penalty
of perjury under the laws of the State of California that they are fully authorized by the party or
parties they represent to agree 0 the above terms and conditions of this Agreement and to legally

bind the parties to it.
Dated: - __° “ . 2010 %

JOSE DIAZ, Plaintiff

Dated: L2010 By:
Michael Okafor, City Manager

SAN FERNANDO POLICE DEPARTMENT,

Dated: . 2010 Bv: :
Anthony Rugles, Chief of Police
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7.4 In the event that any portion of this Agreement is adjudged to be void or
unenforeeable by a court of competent jurisdiction. the same shall he severable from the
remainder of the Agreement,

7.5 This Agreement is binding upon and shall inure to the benefit of the
Parties hereto. their respective agents. employees, representatives. partners, officers. directors.
divisions. subsidiaries. affiliates. assigns. heirs. successors in interest. sharcholders. attorneys.
insurers, and adjusters.

7.6 Fach term of this Agreement is contractual and not merely a recital. Fach
Party has cooperated in the drafting and preparation of this Agreement. Hence, in any
construction to be made of this Agreement. the same shall not be construed against any Party.

7.7 Ihis Agreement may be executed in counterparts. and when each Party
has signed and delivered at least one such counterpart. cach counterpart shall be deemed an
original, and. when taken together with other signed counterparts, shall constitute one
Agreement. swhich shall be binding upon and effective as to all Parties.

7.8 A signed copy of this Agreement transmitted by facsimile machine will
have the same force and effeet as an original signature.

7.9 This Agreement consists of four (4) pages. and is made and entered o
on the dates indicated below,

7.10 Lach of the undersigned representatives of cach party certify under penahy
ol perjury under the laws of the State of Calitornia that they are fully authorized by the party or
partics they represent 10 agree to the above terms and conditions of this Agreement and to legally
bind the partes to it

Dated: L2010

Jose Diaz. Plainuff

CITY F SAN FERNANDO x

Dated: .:\in,l(‘)l() By: ,«fi ;«?M

M;’zrbf Hernandez. Mayor

Lt SO

SAN FERNANDO POLICE DEPARTMENT,

Dated L2010 Bv: 7 < -

Marco Antonio Ruelas. Chief of Police
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Dated: 7 /1% 201

APPROVED AS TO FORM:

Dated: 2010

[Dated: __f_//7 L2010

MARSHALL MACK.
457 At ”? -

San Fernando Police Officer. Marshall Mack.

Defendant

DAVIS & ASSOCIATES.

Byv:
Jason AL Davis
Attorney tor Plaintift Jose Diaz

ALDERMAN & HILGERS. LLP

4
- oy o7
At AT
4 o
By 7 Ll (L

Daniel Alderman
Attorneys tor Defendants

¥
LA
<
-
—
P



MARSHALL MACK,

Dated: L2010 By:
San Fernando Police Officer, Marshall Mack,
Defendant

APPROVED AS TO FORM:

Dated: /- 77 2014 DAVIS & ASSOCIATES,

¢

s

By:_ L
Jasoni A BDavis
Attorney for Plaintiff Jose Diaz

Dated: L2011 ALDERMAN & HILGERS. LLP

By:
Daniel Alderman
Attorneys for Defendants
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EXHIBIT A
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