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Chief's Counsel: Responding to Gun Possession Reports

8By.John M. Collins, Esq, Ganerat Counsel, Massachy setts Chiefs of Police Association,
Shrewsbury, Massachusetts

scause itis legal in most states o cary a handgun if properly licensad, a report that an

individual possesses a handgun, without any additional information wiggestng aiminal

acthdty, rright not craate reasanable suspicion thata crime is being or will be
commitied. 4 Where simply carying a handgun is not in itself Hiegal and does nat constute
probable cause to arrest, £ it follows that Qrrying a handgun, in and of itse If, does not furrigh
reasonable suspidion jusifying a Terry stop. The same apnlies © persons in motor vehiciss.
An investgatory slop is only justified when the police have "a reasonable suspicion, based on
specific, arfculabls facts and reasonabie inferences there from,” hat he subject "had
committed, was commiting, orwas about lo commit a arime 2

Sete laws vary regarding both open and concealed carmying of firearms, but courts are
usually sensitive o oficer and public sakty concems over the presence in pubtfic of firearms,
Mears possession may not be suficient to autharize police acton, but in dreumstances where
the gun presents an imminent threat because of shotgjust fired, or likely i be fired, and
thereby presants a "suggestion ofthreats of violence, acts of violence, impending criminal
activity, or concern for public satety” acourt is likely to find there was reasonable suspicion
for a fweshold inquiry4

Anonymous Tip

Ina 1980 dedsion, the US. Sugreme Court confinme d that, through corraberation of its detail,
an anonymous ¥p can be enough o give rise o the reascnable suspition reguired for a siop. =
More racently though, the US. Supreme Court :n 2000 ruled that an ancnymous tip that a
Person is carrying a gun s not sufficent 1o jusy fya police officers stop angd frisk of that
person, aven where descriptive datail regarding the subjed has been corroboraisd. The Court
dedined to adopt the “frearms exception” o Terry 's requirement of reasonable suspicion, £
Sirnilarly, in another 2000 Supreme Court case, an anonymous tp with a physical description
andlocation that aparson hada gun was not encugh for reasanable suspidon, absent
anything elsa 10 arouse the officar's suspicion. < In hat case the Court ruled that fwas
inrelevant that the defendant fled when the oficer got out ofhis car and ordered the defencant
to approach hinE The tipster need not daliver an ironclad case o the police ip justly an
mvestigatory slop; it sufices ifa prudent law enforcsment cficer would reasonably conclude
that the likelihood exisied that cniminal activiie swere afoot and thet a partculer suspedt was

srobably engaged in them, £

Clearly, not every report of a citzan isworthy of belief or sufficient to justify aresponse byan
officer. A caller could, for example, intend merely o harass someone by making an
anenymous call to pofice and daiming someone had agun hidden in is or her vehide oron
fhis or her person,

Page 1 of 3

Page 1



. ®

1

1972009, Marsaail Ciford - policechiefmagazine pai  Page2

Police Chief Magazime - View Article Page 2 of 3

The uitmate issue on the reports ussfidness is wh ether the contents (and cther attandant
circumstances) create a reasonabls suspicon that a dangerous situation exists, creating
authority to detain or fisk or both, Ecartainly helps ifthe report cortairs paricular facts that
do ona or more of the ollowing:

 Create a suggestion of frreats of violarce ir this situation
Are themselves acts of violence

+ Indicate impending ciminal actity

" Raise areasonable concern for public safety

Ofcourss, inthe many jurisdictons where carrying a conceated weapon isillegal, this
analvical step may be obviated and inquiry will proceed t the next issue, the likely veracity of
the information source. In the case of an anonymous tp, fe quesion wilt be whether
corrsioration of detall goes beyond the mere descr plion ofa person already in putsic.

possession ofa firearm bya mingr in many siates may ba viewed as presumptively illegal,
and thus sufficdent to justfy an investigetory st pof the minor bythe police, egain provided
the information source ‘ssuffidertly credible. A consttutionally reliable report of the sighting
of someone cartying a sawed-of shatgun-aspedal ly in statas where this ts Hlagal-would likely

information some courls require in order o alicw police officers toconduct an investigatory
stop and frisk of a person reportedly in possession of s frearm,

Enforcement Guidelines
Where a police oficer recelves a report that @ person isin possession of a firgarm, but the
weapon isnot wsible to the offcer, the following options are available:

Engage in a voluntary contact ang simply ask the person if he or sha has a fireasm,
i Hhe orshe condms he or she isg’n possession ofa gun, the officer may ask the

5 Hthe person denies having a firearm or refuses b answer, and he oficar does not
chamnise have (legally sufficient) reasonabla suspicion of eriminat acivity, the officer
RSt altow the person o continue on his or her way.

- ffthe person denles having a firearm or refuses to answer, but the officer has a
rsasonable suspicion that the person is armed and prasents a danger o the officer or
public, the officer may condugt a stop and frisk the person. Ifthe offcer finds a
weapon, the officer may hotd it while conducing the field inquiry. Aslong as the
Ferson is properly ficensed, and no amest takas place, the oficer rmust return the Jun
&tthe condusion ofthe interview,
it the officer has a warrant or has probabie cause o arrest the Person far a trime, the
cfficer may condud a torough search (not merely afrisk) and take possession of any
vREpoN,

= Where the person appesrs to be a minor and therefore oo young to have firearm (in
most states), the police may have reason W believe that a aime is being corrmitted
{unlawiul carrying of a firearm} and may therefore conduct a stop rather than a mere
encounter,

4 See, forexsmple, Com. v Couture 407 Mask 174, 552 N.E.2g 538 (1990}, @=n. demied, €38 11§, 951, 511 s
Ct 372, +12 L E£d 29 332 {1450),

2y,

< See Tony v oo 392 US. 1. 88 8. 1 1888, 20 L.E¢,2d BAY (1968).

% Com v avemts , 423 Mass, 277, 867 N.E.2d 858 {1998}

2 Mavams v White . 435 U S, 325,110 5. L 2412, 110 LEA.2 301 (1580}
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3 Fiodda « JL . 529 US. 266, 1208 C1 1375, 146 L Eq.2d 254 120C0

L Pennshanis v DM, US. 120§ Gt 203, 146 L Ed.20 453 2000},
i,
id

2 Alabams v White 495 G S 225 1168 § ¢t 2412110 LEG.2d 304 (34505 US. v Disiin, 25 F.3d T3 (15t Ly
1994} US. v Tagor, “82 F3d 12{1g Cir 19681,
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