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IN THE COURT OF APPEAL OF THE STATE OF CALI FORNI A
THIRD APPELLATE DISTRICT
(&l Dorado)

THE PEOPLE, 045858
Plaintiff and Respondent, (Super. Ct. No.
PO3CRFO226)
V.
JAMES EDWARD KNI GHT,

Cefendant and Appel | ant .

APPEAL from a judgment of the Superior Court of £l Dorado
County, Daniel B. Proud, Judge. Reversed with di rections.

Erik Nils Larson, under appointment by the Court of Appeal,
for Defendant and Appellant.

Bitl Lockyer, Attorney General, Robert R, Anderson, Chief
Assi stant Attorney General, Mary Jo Graves, Senior Assistant
Attorney General, Charles A. French, Supervising Deputy Attorney
General, for Plaintiff and Respondent .

After the court denied his motion to suppress evi dence,
defendant James Edward Knight pled no contest to possessi ng a
controll ed substance with a firearm and possessing a control | ed
substance. Tre trial court placed him on three years’

probation. Defendant contends the trial court errad in denyi ng
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his motion to suppress evidence. Ws agree and shall reverse and
remand t he mafter to the trial court to allow defendant to
withdraw his plea.
BACKGROUND

Def endant was charged with possession of a controll ed
substance with a firearm, transportation of a controlled
substance, possession of a controlted substance, having a
conceal ed firearm in a vehicle in violation of Penal Code!
section 12025, subdivision (a)(1), and carrying “a ioaded
firearm on his/her person whife in a pubiic ptace and on a
public street in an incorporated city, to wit, Cameron Park” In
violation of section 12031, subdivision (a)(1). Defendant moved
to suppress the evidence obtained as a result of his arrest.
The testimony at the suppression hearing included the following:

On April 27, 2003, El Dorado County Sheriff's Deputy Mi ke
Ford was working the graveyard shift with his partner, Deputy
Matt hew Foxworthy. At around 2:50 a.m., they drove past a Chevy
Bl azer parked on the side of the road on Cameron Fark Drive near
La Canada in Bl Dorado County. The Blazer had its headiights on
and the passenger was standing outside the vehicle. The
officers determined a “welfare check” was warranted and pul | ed
up behind the vehicle. By the time the officers pulled up
behind the Blazer, the passenger had climbed back inside the

vehi ¢l e,

1 All further statutory references are to the Penal Code
unl ess ot herwi se indicated.
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As Deputy Foxwort hy approached the driver's door, he saw
some shotgun shells sitting inside the vehicie. He asked the
occupants If there was a gun in the vehicle and def endant, who
was the passenger, responded “there was a shot gun” and point ed
down to the area around his feet. Deput y Foxwort hy gl anced down
to where defendant pointed and, not being able to see the
shotgun, informed Deputy Ford there was a gun in the vehicle
Both officers immediately drew their weapons and retreated back
to the patrol car to establish cover and inform di spatch of the
situation.

Deputy Foxworthy ordered the occupants out of the vehi ol e
Both defendant and the femal e driver complied and each were
handcuffed and placed in the patrol car. Defendant told the
officers there was also g handgun behi nd the passenger seat .

The officers then searched the Blazer recovering a ! caded
shotgun next to the passenger seat. The officers then pl aced
defendant under arrest for carrying a loaded firearm in a public
place in violation of section 12031, The officers did not find
a handgun in the vehicle.

Ceputy Foxwort hy Spoke to defendant again, after a third
officer found a bl ack .22-caljber revolver off to the side of
the road. Defendant then admitted he had |ied about the handgun
being in the Bl azer as he had teft it in the grass behind a

green phone box. Deputy Foxwort hy searched def endant and
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apparent!y discovered a substance believed to be met hamphet ami ne
in defendant’s pocket. 2
DI SCUSSI ON

Defendant contends the tri al court erred in denying his
motion to suppress the evi dence resulting from the det ai | ed
search conducted incident to hisg arrest. We agree that such
evi dence must be suppressaed.  We expl ajn,

A
Standard Of Review

The standard of appellate review of a trial court’ s ruling
on a motion to suppress is wel| settied. We view the recard in
the ight most favorable tao the trial court's ruting and defer
to its findings of histori cal fact, whether express or implied,
if they are supported by substantial evidence. We then decide
for oursel ves what legal principies are rel evant, independent]y
apply them to the historical facts, and determine as a matter of
l'aw whether there has been an unreasonabl e search and/or
sei zure. (People v. W/liams (1988) 45 cal . 3d 12868, 1301.)

Here, since the search was conducted without a warrant, the
prosecution had the burden of showi ng the officers had proper
justification. (People v. Superior Court (1970) 3 Cal.3d 807,

812.) Defendant does not di spute the reasonabl eness of the

2 Evidence regardi ng the items discovered as a result of
Deputy Foxworthy's search of defendant’ s person was not
presented at the suppression heari ng, but the methamphet ami ne
was mentioned in defendant's written motion to suppress and the
probation report.
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initial detention or the search leading to the di scovery of the
 caded shot gun, But thereafter, the officers placed defendant
under arrest for violation of section 12031, asked him guestions
and ultimately searched his person incident to his arrest.
These actions defendant di sput es.
8
Was There Probable Cause To Arrest Defendant ?

I'f the officers had probable cause to arrest def endant, the
search woul d have been justified as incident to a | awf ul arrest.
(Peopie v. Superior Court, supra, 3 Cal,3d at pp. 812-813.) A
peace of ficer may arrest a person without a warrant whenever t he
person being arrested has committed a fel ony. (§ 836, subd.
(a)(2).) A peace officer may al so arrest a person without a
warrant whenever the officer has probabl e cause to believe that
the person arrested has committed a felony, whether or not a
felony, in fact, has been committed. (§ 836, subd. (2)(3).)
Probable or reasonable cause is “z state of facts as would |ead
a man of ordinary care and prudence to believe and
conscientiously entertain an honest and strong suspi ¢i on that
the person is guilty of a crime, " (People v. Ingte (1980) 53
Cal.2d 407, 412.)

This case turns on whet her the officers had probable cause
to arrest defendant for violation of section 12031 and this
turns on whether the prosecution establ i shed at the suppressi on
hearing that defendant’s possession of a |oaded gun was a crime

at the place defendant was det aj ned.
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At the suppression hearing the prosecution mai nt ai ned the
search was incident to defendant's | awful arrest for violation
of section 12031 it faileq, however, to establish defendant
was lawfully arrested because it did not establish the encounter
took place in an area where defendant was prohibited to carry a
loaded firearm or that the officers reasonably believed
defendant was in such an area.

Section 12031, subdivision (a)(1), consists of separate
provisions related to incorporated and uni ncorporated areas of a
county: *A person s guilty of carrying a | oaded firearm when
he or she carries a |loaded firearm on his or her parson or in a
vehicle while in any public place or on any public street in an
incorporated city or in any public place or on any public strest
in a prohibited azrea of uni ncorporaf ed territory." (italics
added. ) Section 12031, subdivision (f) provides that “[a}ls used
in this section, ‘prohibited area’ means any place where it is
unl awful to discharge a weapon. ”

Ouring cross-exam natio n, defendant’'s counse! asked Deput y
Ford if the area where he encount ered defendant was part of an
incorporated city. Deputy Ford did not know if the area was
incorporated or not. Defense counsel then requested the court
take judicial notice that the Cameron Park area is an
uni ncorporated part of the county. The trial court asked if the
prosecutor would stipulate to this but neither the court nor the
prosecutor knew whether Cameron Park was incorporat ed.

Defense counsel then asked Deputy Ford whether there were

any county ordinances that prohibited the di scharge of a firearm
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in that area. The prosecutor objected to the rel evance of the
question. Defense counsel responded that section 12031 defined
& prohibited area as one where it is unl awful to discharge a
firearm. The prosecutor took the position that section 12031
prohibited carrying a | oaded weapon in any public place. The
trial court said it agreed with the prosecutor' s interpretation
of the statute but let defense counsel continue with his

questi oni ng. Deputy Ford then testified that he did not know
whet her there were any county ordinances that prohibited the

di scharge of a firearm in that area. Neither party questioned
Jeputy Foxworthy on these matters.

At the conclusion of the evi dence, defense counsel argued
again that section 12031 prohi bited possession of a {oaded
firearm only white in an incorporated city or while in a
prohibited area of an unincorporated territory. Thus, he argued
the prosecution had not met its burden. The prosecutor
mai ntai ned that section 12031 prohibited carrying a | oaded
weapon in any public place.

The trial court took the matter under submi ssi on and,
thereafter, issued the following oral ruling:

“The facts in this case are that at about 2:30 in the
morning officers observed the vehicle parked on the side of the
road with the {ights on. According to the officer, they pulled
in behind the vehicle to do a welfare check. Upon approachi ng
the passenger side of the vehicle, one of the officers sees in

the rear section of the vehicle some shotgun ammuni tion.
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“The officer asked the passenger, who was the Def endant |
if any weapons were in the vehicle, to which the Def endant
responded yes. The officers had a reasonabl e cause to beljeve
that the crime of 12025.1 [sic] PC of the Penal Code was
occurring in their presence and thus had the right to conduct a
further investigation and to take all steps necessary for
officer safety.

“The Defense argued at the heari ng t hat 12031(a)(1) is
dispositive in that it is not a crime unless the |oaded firearm
is carried in a vehiclie ‘on a public strest in an incorporat ed
city’ or ‘on a public strest in a prohibited area of
uni ncorporat ed territory.

“12031(a)(1) states, ‘a4 person is guilty of carrying a
loaded firearm when he or she carries a |oaded firearm on his or
her person in a vehicle while in any public pl ace. '

“The motion is denied. ”

Thus, it appears the trial court erroneously adopted the
prosecutor’s position that section 12031 prohibits carrying a
loaded weapon in any public place. Section 12031, subdivision
(ay(1), however, does not criminalize the possession of a | oaded
tirearm uniess defendant carries it on his person or in a
vehicle while in any public place or on any public street in an
i ncorporat ed city or unless defendant carries it on his person
or in a vehicie while in any public place or on any public
street in a prohibited area of uni ncarporat e d territory.

Vhile section 12031, subdivision (a){1), with its F'ack of

punctuation, is not a rmodel of clarity, we must construe t he
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statute according to its plain meaning. *“ The rul es governi ng
statutory construction are wei! sett!ed, Vie begin with the
fundamental prem se that the objective of statut ory
interpretation is to ascertain and effectuate legisltative

intent. [Citations.] “In determini ng intent, we look first to
the fanguage of the statute, giving effect toits 'plain
meaning.’” [Citations.] Al though we may properly rel y on
extrinsic aids, we should first turn to the words of the statute
to determine the intent of the Legisiature. [Citati on. ]  Where
the words of the statute are of ear, we may not add to or alter
them to accomplish a purpose that does not appear on the face of
the statute or from its legislative history.* (Ibid. )y [ ‘If
the statutory |anguage is clear and unambi guous, there is no
need far const ru'ction,' [Citation. 1" (Poliak v. Board of
Fsychol ogy (1997) 55 Cal . App.4th 342, 348.)

Inthis case, the Peopl e seek to construe section 12031,
subdi vision (a)(1), in a manner that woul d prohibi: the
possession of a loaded firearm while in any public place,
regardl ess whether it is an incorporated city or a prohi bi ted
area of an unincorporated terri tory. Such a construction would
requi re that we ignore and give no effect to the language in the
statute “in any public place™ which is repeated prior to the
clause “in a prohibited area of uni ncorporated territory.

However, “[w]ell-estabiished canons of statutory
construction preclude a constructicon which renders a part of a
statute meaningl ess or inoperative.” (Manufacturers Life Ins,

Co. v. Superior Court (1998) 10 Cal .4th 257, 274 see Jackson v.
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Plerce (1990) 224 cal -App.3d 964, 970.) Rat her than rewrite the
statute in any way, we adopt the interpretation that harmoni zes
the repeated cfause “or in any public place or on any public
street,” without doi ng violence to the language of the stat ut e
itself or renderi ng portions of the language mere surpl usage.

Applying this principie to gi ve meani ng to each word and
phrase in the statute, section 12031, subdi vi si on (ay(1)y,
prohibits carryi ng a foaded firearm on one's person or in a
vehicie: (1) while | nany public place in an i ncorporated city;
(2) while on any public street in an i ncorporat ed city;
(3) while in any public place in a prohibited area of
uni ncorporat ed territory; or (4) while on any public street in a
prohibited area of uni ncorporated territory. 3

Wih this construction of the applicable law in mind, we
conclude that the prosecution did not meet its burden of
justification at the suppression hearing. The prosecution dig
not establish that defendant's arrest was fawful (i.e., that the
officers had reasonable tause to believe defendant hag commi tt ed
afelony), as it dig not establish the encount er occurred in an

i ncorporat ed city or a prohibited area of an uni ncerporat ed

3 This const ruction I's consistent with an opinion of the
Attorney General in 1968, shortly after the enactment of section
12031,  The Attorney General concl uded “section 12031 does not
prohibit the carrying of a rifle or shot gun with unexpended
sheils or cartri dges in the magazine on a public recad in an

uni ncorporat ed area where there are no Yocal ordinances or ot her
l'aws or regul at} ons prohititing the di scharge of firearms.” (51
Ops.Cal . Atty. Gen. 197 (1968). )
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territory. Absol utely no evidence was presented at the
suppressi on hearing that the place or street where defendant
possessed the |ovaded firearm was in an incorporat ed ity or a
prohi bited area of an uni ncorporat ed territory as required to
violate section 12031, subdi vi si on (8)(1).  Nor was there any
evidence that the officers were under a reasonabl e m st ake of
fact that the place or street was in an incorporat aed city or a
prohibited area of an uni ncorporat ed territory. 4

Accordingly, the trial court erred in denyi ng defendant' s
motion to suppress di rected at the evi dence derived from t he
search incident to hig arrest.  (See People v. Coe (1981) 228
Cal . App. 3¢ 528, 531, see also Wong Sun v. United States (1963)
371 U.8. 471, 487-488 [9 L.Ed. 2d 441, 455].) Defendant must be
al f owed the opportunity to withdraw his plea and secure
suppression of the evidence as his counsel reguest ad.

DI SPOSI TI ON

The judgment s reversed and the cause remanded to the
triat court. Upon motion by defendant within 30 days of the
date the remittitur is filed in the Superi or court, the court

shall vacate defendant’s no cont est ptea. The court g t hen

4 The People do not contend that the officersg’ m stake of |aw
may justify the arrest and subsequent search. “[Tihere is no
good faith exception to the excl usi onary ruie for volice who
enforce a |egal standard that does not exist." (Psople v. Wite
(2003) to7 Cal. App.4th 538, 644.) If the defendant has not
actual !y broken a law, the officer' s mi st aken belief that t here
has been a violation does not provide the requi red objective
facts teading to a reasonable beljief. (See /n re Justin K
{2002) 98 Cal . App. 4th 695, 698-700 and cases Cited therein.)
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directed to Suppress the evidence uncovered as a result of
defendant’s arrest.

ROBIE NN
We concur:
RAYE . Acting P, J.
BUTZ . J.
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