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m e M o r a n d u M   O F   L A W

Re: Seventh Circuit Court of Appeals Limits Liability for 
Constructive Possession of Firearms Recent Rulings on 
“Constructive Possession” of Firearms From Other Courts

Date: August 10, 2012

I. SEVENTH CIRCUIT COURT ON CONSTRUCTIVE POSSESSION           

The United States Court of Appeals for the Seventh Circuit has reversed the conviction of a
Milwaukee man who was found guilty of being a felon in possession of a firearm. U.S. v. Griffin, No.
11-1951, 2012 WL 2580119 (7th Cir. July 5, 2012).

The ruling raises the threshold for federal prosecutors going after those prohibited from possessing
firearms, but living around guns. It clarifies that just having access to a firearm doesn’t always constitute
“possession” of a firearm, and that laws prohibiting individuals from possessing a firearm don’t
automatically ban the person from living somewhere where guns are lawfully kept by others.

The issue of persons prohibited from possessing firearms living in a home where firearms are kept
by others, and subsequently being charged with illegally possessing firearms, comes up often in California.
The issue typically arises in cases where wives are in the possession of firearms, ammunition, etc. that
their husbands are prohibited from possessing. 

A. Facts

Cory Griffin left prison in 2008 to begin a period of extended supervision on parole. He moved
into his parents’ home, where weapons were kept by his father. His parole officer visited Griffin's parents’
home before he began living there. About a week after Griffin moved in, a SWAT team arrived looking
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for his brother. Officers found the firearms and ammunition belonging to Griffin's father, an avid hunter.
The ten shotguns, two handguns, and ammunition were stored in several places throughout the house.
Griffin was arrested and charged with possessing all of it. 

There was no evidence that Griffin ever had actual physical possession of the firearms and
ammunition, there was no evidence of his fingerprints on those items, and no testimonial evidence that he
had ever been seen holding or using them.

After the trial in District Court, a jury convicted Griffin of possessing a shotgun found behind the
kitchen door and two boxes of ammunition found on the stairs between the first and second floors. He was
sentenced to five years in prison. He appealed. 

On appeal, the Seventh Circuit Court held that the government had offered no evidence that would
have allowed a reasonable jury to find beyond a reasonable doubt that Griffin had constructive possession
of the firearm and ammunition by intending to exercise control over them.

B. Analysis

In order to prove “constructive possession,” the government must usually show that a defendant
had exclusive control over an area where the guns were found, or a substantial connection to the firearms.

The government argued that a “substantial connection” existed merely because Griffin lived in the
home where the guns and ammo were located. The government argued that this was enough to connect the
defendant to the firearms, even in a joint residence. 

But the Court of Appeal noted that mere proximity to contraband (proximity to the item, presence
in the home where the item is located, or association with a person in actual possession of the item) is not
enough to establish a sufficient nexus to prove constructive possession. The court held that “even when a
defendant continues to have weapons in his home that he legally obtained before his felony convictions, he
is not guilty of violating 18 U.S.C. § 922(g)(1) without a showing that he exercised control over the
firearms.” Griffin, 2012 WL2580119 at *4 (quoting United States v. Thomas, 321 F.3d 627, 636 (7th Cir.
2003)). 

The Court held that proof of physical proximity must be connected with some other additional
evidence in order to establish a substantial connection between the defendant and the firearm itself, and
not just a defendant connection to the residence. Evidence such as connection with an impermissible item,
proof of motive, a gesture implying control, evasive conduct, or a statement indicating involvement in an
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enterprise, might suffice. The court gave examples of where a substantial connection existed, such as cases
where firearms were found in a defendant’s bedroom, or among his other personal possessions, or where
witnesses testified they had seen the defendant holding the gun.

II. NINTH CIRCUIT DECISIONS ON CONSTRUCTIVE POSSESSION

The Ninth Circuit has held that, in order to establish constructive possession, the government must
prove there is a sufficient connection between the defendant and contraband to support an inference that
the defendant exercised dominion and control over it. 18 U.S.C. § 922(g)(1); U.S. v. Vasquez, 654 F.3d
880,885 (9th Cir. 2011); U.S. v. Terry, 911 F.2d 272, 277 (9th Cir. 1990). Dominion and control over a
firearm are required to have constructive possession. This means a defendant had knowledge of the
weapons and the power and intent to exercise control over them. Id.  

Constructive possession can be established by showing that the firearms were seized in the
defendant’s own residence. Vasquez, 654 F.3d at 885; Terry, 911 F.2d at 277. However, in cases where a
residence is jointly occupied, the Ninth Circuit has found that if a party has knowledge of the weapon and
both the power and the intention to exercise dominion and control over it, then he has constructive
possession.

            In one Ninth Circuit case, U.S. v. Reese, the court reversed two firearms convictions. Thomas
Reese was convicted on two counts of unlawful possession of firearms. These convictions arose from the
discovery of two firearms during the search of the Reese’s residence subsequent to his arrest. The
searching officers discovered a semi-automatic carbine behind a painting in the living room, and a
revolver under a pillow in a bedroom.  (U.S. v. Reese, 775 F.2d 1066, 1073 (9th Cir. 1985)).

Although the firearms were discovered at Reese's house, Reese was not the only person residing
there at the time the guns were found. The court held that where a residence is jointly occupied, the mere
fact that contraband is discovered at the residence will not, without more, provide evidence sufficient to
support a conviction based on constructive possession against any of the occupants. 

In the Reese case, the only evidence in the record that supported Reese’s convictions consisted of
his occupation of the house in which he resided with his wife. Although one gun was found under a pillow
in the largest bedroom of the house, there is no evidence suggesting that the pillow under which it was
found was used by Reese or even that he used that bedroom. Nor were his fingerprints found on either
gun. The court found that it was “pure speculation” as to which of the house’s occupants possessed the
guns. 
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In the absence of any evidence more specifically connecting Thomas Reese to the firearms, the
court found that there was insufficient evidence to support the convictions.

III. CALIFORNIA COURT DECISIONS ON CONSTRUCTIVE POSSESSION

California courts set a somewhat higher standard for establishing constructive possession. In
California, the prosecution must prove a defendant knowingly exercised a right to control the prohibited
item, either directly or through another person. Armstrong v. Superior Court, 217 Cal. App. 3d 535, 539
(1990); People v. Sifuentes, 195 Cal. App. 4th 1410, (2011). 

California has a mens rea (“guilty mind”) requirement in order to prove constructive possession.
The prosecution must prove a defendant had the general intent to possess the firearm, in order to obtain a
conviction for felon in possession of a firearm based on constructive possession. Cal. Pen. Code § 29800.

IV. CONCLUSION

Although the Seventh Circuit’s ruling makes it more difficult for the prosecution to prove
constructive possession of a firearm when a prohibited individual is living in a house where firearms are
kept, this case may not be final. The U.S. can always try to appeal it to the United States Supreme Court. 

Even though several courts have held that firearms are not “constructively” possessed where there
is insufficient evidence that a prohibited person is in control of the firearms, we strongly suggest that no
firearms or ammunition be kept in a home where a person prohibited from possessing firearms is living. 
Law enforcement will think they are in the possession of firearms or ammunition, and consequently bring
charges against them.  

As a practical matter, the more that is done to eliminate “dominion and control” over a firearm by a
person prohibited from possessing one the less likely charges may be filed against them. Locking up all
guns and ammunition so a prohibited person has no access to them could be one way to accomplish this. 

For Further Assistance:

Michel & Associates, P.C. has the largest and most experienced firearms law practice in
California. For links to information that may help you answer these types of questions, the "Reference
Materials" section of our website has a subsection on firearms law at
http://michellawyers.com/reference-materials/firearm-law-references/.
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To stay updated on firearm law issues we encourage you to subscribe to our Firearms Law
Newsletters by visiting http://michellawyers.comlsubscribe/.

If you have any questions or concerns regarding your legal obligations, we would be happy to
assist you.  You can contact us at gunlawquestions@michellawyers.com.

#michellawyers.com# 
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